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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK Ps 


UNITED STATES OF AMERICA 


- against - TIUDICTAEBUT 
_SOLOMON BROVERMAN, 
_ LAWRENCE CESARE, ; Cr. No. 
WALLACE CASCIO and (T. 18, U.S.C., $659, $371 
EUGENE SANTORE, also known as and §2) 

’ "“Chatch", FE ! re 5 ee ry 
Defendants. US. onset 
RT ED. Ny 
So 6 eee CS eS ee Se eS x Ap 7 
R8 i975 
THE GRAND JURY CHARGES: 
TRE AM... 
Beebe: 


On or abort the 7th day of March 1972, within the 
Eastern District of New York, the defendants SOLOMON BROVERMAN, 
LAWRENCE CESARE, WALLACE CASCIO and EUGENE SANTORE, also known as 
"Chatch", did wilfully and unlawfully receive and have in their 
possession a quantity of women's knitted garments, having a 
value in excess of One Hundred Dollars ($100.00), which goods 
had been stolen on or about March 3, 1972 from a motortruck 
belonging to the Arline Knitwear Company, Brooklyn, New York, 
while moving as a part of and constituting an interstate 
shipment of freight from New York to New Jersey, the defendants 
SOLOMON BROVERMAN, LAWRENCE CESARE, WALLACE CASCIO and EUGENE 
SANTORE, also known as “Chatch”, knowing the same to have been 
stolen. (Title 18, United States Code, Section 659 and Section 
2). 


COUNT TWO 


On or about and between the 6th day of March 1972 
and the 7th day of March 1972, both dates being approximate 
and inclusive, within the Eastern District of New York, the 


defendants SCLOMON BROVERMAN, LAWRENCE CESARE, WALLACE CASCIO 


and the defendant EUGENE SANTORE, also known as “Chatch", along 


with othe.s known and unknown to the Grand Jury, did knowingly 
and wilfully conspire to commit an offense against the United 
States, in violation of Title 18, United States Code, Sect:on 
659, by conspiring to knowingly and wilfully receive and have 
in their possession a quantity of wough 's knitted garments having 
a value in excess of One Hundred Dollars ($100.00), which 
garments had been stolen on or about March 3, 1972 from a motor- 
truck belLonging to the Arline Knitwear Company, Brooklyn, New 
York, while they were moving as and constituting an interstate 
shipment of freight from New York to New Jersey, the defendants 
SOLOMON BROVERMAN, LAWRENCE CESARE, WALLACE CASCIO and EUGENE 
SANTORE, also known as "Chatch” knowing them to have been stolen. 
In furtherance of the said unlawful tonspiracy and 
for the purpose of effecting the objectives thereof, the de- 
fendants SOLOMON BROVERMAN, LAWRENCE CESARE, WALLACE CASCIO and 
EUGENE SANTORE, also known as “Chat:h", committed among others 
the following: 


OVERT ACTS 


1. On or about March 6, 1972, within fhe Eastern | 
District of New York, the defendants EUGENE SANTORE, alsc known 
as "Chatch", and LAWRENCE CESARE met in Queens, New York. 
2. On or about March 7, 1972, within the Eastern 
District of New York, the defendants SOLOMON BROVERMAN, LAWRENCE 
CESARE, WALLACE CASCIO and EUGENE SANTORE, also known as “Chatch", 
met in Brooklyn, New York. (Title 18, United States Code, 


Section 371). 
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wool over your eyes. Show them that you will not 
permit yourselves to be misled. And more important, 
show trese men that you will not permit them to 
mislead you. Show the defendants that you will not 
permit them to insult your intelligence. Show these 
defendants that you will not be forced to throw your 
logical and common sense out of the window into the 
trash. Show them that you will not be fooled. Show 
them by doing your duty as honest jurors and find 
them guiity on all counts. Thank you. 


THE COURT: Ladies and gentlemen, we are 


going to take a short recess. I have ask-d the 


marshalls i \ come up and take your luncheon orders. 
And the alternate jurors may also have lunch with 
you, or should you be through about 1:00, the 
alternates can either eat their lunches with you in 
the witness room, or,of course, if you don't wish 
to order you may go about your businese after you 
are discharged. But the other jurors should give 
the luncheon order to the marshall as soon as I 
have charyed you on the law, 

Do not discuss the case. 

(Whereupon there was a short recess.) 

THE COURT: Ladies and gentlemen of the jury, 


I am going to give you instructions on the law 


apropos to this casa. Unfortunately, for you, but 


perhaps fertuw ate for the people who will hxuve to, 


if they ever have to read or review my charge, i 


read the charge te you. This will minimize the 
rivk of errora, and I think it may be more comprv- 
hensive to you. But it does require that you pay 
particular attention os it is very hard to folluw, 

It. will last probably close to fourty fiva 
minutes. Xt is going to require a fairly concen- 
trated effort on yow: behalf and cn your part. 
Now, if my voice atarts to fall and any of you 
cennot hear my portion of it, ploase, let me know 
beemise I do want you te hear all of it. 

MR. LOGARDO: May we do the sane thing, 
Your Honor. 

TUS COURT: You may take advantage o/ this 
too. You mney move your chairs closer to ma. 

Mow that you have heard the evidence and 
the arqumants, it becomes wy duty to give the 
instructions of the court as to the luw applicable 
to this caze. 

It ie your duty as jurore to follow the 
lew as stated in the instructions of the court, 


and to apply the rusvs of law, so given to the 


fact as you find them from the evidence in the 
case. 

You are not to single out one instruction 
alore as stating the lew, but must consider the 
instructions, us a whole. 

Beither are you to be concerned with the 
wisdom of any rule of luw stated by the court. 
Regardless cf eny Cpinicn you may have ss to what 
the law ought to be, it would ba a viclatic of 
your cworn duty to bare a verdict upon eny other 


view of the law than thet given in the inetructions 


of ths court; just as it would ba a violaticn of 


your swo a duty, ae juctqen of tha facts ,to Dase 
a verdict upem anything but evidence in the case. 

You must not permit yourselves to ba 
governed by zynpathy, bias, prejuidice or uny other 
considerations not founded on evidence and these 
inetructions on the law. 

Justice through trial by jury must always 
depend on the willingness of each individual juror 
to .eek the truth as to the facts from the same 
evidence presented to all the jurars; and to 
arrive at a verdict by applying the exams rules of 


law as gi. an in the instructions of the court. 
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You huve heen chesen end sworn as jurers in 
this cance to try the issues of fact prosented by 
the allogatione of the indictwent and the denial 
made by the “ notequilty" pleos of tha ncecused. 

You are to parform this duty without bine or prejudi 
as to eny prrty. Agnin, the lew doesn not psrrit 
jurers to be soverne2 by rympathy, prejudice, “or 
peblic opinion. oth the sec ced and the pabliic 
expect thet wou will carefully an3 in: rtielly come 
sider all the evidence in the core, follow the law 
es stated ty the court and resch a jc 

regardless of tho caonrercuencon. 


Iam not rending the exhibits wilch have 


been reesived i) evidence with vou as you retirs 


for your Culf>erntdonsa. You are ontitiet, hovever, 
to see any or all of theze exhibits as you consider 
your verdict. I suygdent that you begin your de-~ 
liberations and thon, 4f it world ba helpful to you, 
you may ark for ary or all of the exhibite, oimply 
by sending a note to me throuch one of the deputy 
mnareholls who will be stmding outside your Coor. 

An indictmant {re but a form or nethod of 
eccusing a Cofendant of a crime. It is not evidence 
of any kind againet the accused. 


There are two types of avicence from which a 
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jury may properly “ind a caefendant wullty of a 
aime. One is direct evidence — much as the 
tastimony of an eve witmese. The othrr is circum 
stantial evidence -- the proof of ferrs and cirewn 
stances which rationally implies the existence cr 
non existence of other fante becance tuch other 
fucts usvnlly folicw aeceard{ny to the ceamen cxe 
perience of mankind. Thus, the feot print of s 
man im the cand inslied to Sshineon Cronsoo there 
was another man with him on the dasert island and 
Sndeed there wae, the man FPrivsey. Thee, on ths 
ome hand you mry herve direct evidence on the issue 
and on the other hand you may have circumstantial 
evicence of tha issve. Tha low Cosa nor hold that 
oma type of evidence is neenucarily of batter 
quality tim the other. The liw requires that the 
gevernmment prove it's sii boyond a reasonable 
Goubt both on the direct andthe circumstantial evidehce 


At tines tho jury might feel that circumstantial 


evidence is a better cuelity. At othor times they 


way feet direct evitence ie of hetter mcvuality. Tat 


judgement ic left entirely to you. 
| 


As a general rule, the Lew makes no Gistince 
tion between direct and circumstantial eviden:e, 


but simply requires thet, before cbnvicting a 


defendant, the jury must be satisfied of the 
defendant's quilt beyond a reasonable doubt from 
all the avicence In the case. 

The 4 preaunes the defendants to be 
inuecent of crime. Thus a cofendant, although 
accused begins the trial with a "clean slate"-- 
with no evidence against hin. And the law permits 
nothing but legal evidence orerent d before the 
jury to ba considered in support of any charga 
against the accused. So the presumption of 
innocerce alone is sufficient to accuit a defendant, 
imleou the jurors are satisfied beyord a reasonvble 
doubt of the deferdcnt's quilt after careful and 
inpartinl consideration of 211 the eviconce in the 
CUS. 


the burden ia always vpon the prosecution to 


prove guiit beyond a reasonable doubt. This burden 


never ehifts to the defendsnts for tha law never 
imposes upon a Gefendant in a criminal case the 
burden or duty of calling any witnesses or pro- 
ducing any evidence. 

A reasonable doubt dors not resn a doubt 
arbitrarily and capriciously asserted by a jury 
because of his or her reluctance to perform an 


unpleasant task. It does not mean a doubt arising 


from the natural Sympathy which we all have for 
others. It is necessary for the government to 
prove the guilt of the defendant beyond all possible 
doubt. Because if that weren't the rule, very few 
people would ever be convicted. It is practically 
impossible for a person to be absolutely sure ana 
convinced of any contraverted fact which, by it's 
nature, is not susceptible of mathematical 
certainty. In consequence the law says that a 
doubt should be reasonable doubt, not a possible 
doubt. 


A reasonable doubt is a doubt based upon 


reason and common sense, the kind of doubt that 


would make a reasonable person to hesitate to act. 
Proof beyon! a reasoneble doubt must therefore be 
proof of such a convincing character that you would 
be willing to rely and act upon it unhesitatingly 
in the most important of your own affairs. 

The jury will remember that a defendant is 
never to be convicted on mere suspicion or conjecture 

Again, a reasonable doubt that is based on 
reason and must be substantiated rather than Bpec- 
ulative and must be sufficient to cause a prudent 
person to hesitate to act in the most important 


affairs of his or her life. 


The requirement of proof beyond a reasonable 
doubt rests on the whole case and not on separate 
bits of evidence. Each individual item of evidence 
need not be proven beyond a reasonable doubt. 

The indictment in this case contains two 
counts, each count charges a separate crime. They 
must each be considered separately. 

The indictment names three defendants in 
all. They are the only persons whose guilt or 
innocence you must announce in your verdict,although 
as I will explain to you shortly, in considering 
their guilt or innocence, you may have to determine 
the nature of the participation, if any, of the 
others. In the determination of innocence or guilt, 


you must bear in mind that the guilt is personal. 


The guilt or innocence of a defendant on trial befor 


you must be determined separately with respect to 
him solely on the evidence presented against him or 
the lack of evidence. The case of each defendant 
stands or falls upon the proof or lack of proof of 
the charge against him, and not ag rinst somebody 
else. 

Now, the charge in Count One of the indict- 
ment is that on or pres the 7th day of March 1972, 


within the Eastern District of New York, <he 


defendants soOLoMoy BROVERMAN, WAL. CASCIO, and 
EUGENE SANTORZ, also known as "Chatch", did wilfully 
and unlawfully receive and have in their possession 
@ quantity of women's knitted garments, having a 
value in excess of One Fundred Dollers ($100.00), 
which goods had been stolen on or about March 3, 
1972 from a motortruck belonging to the Arline 
Knitwear Coanpeny, Brocklyn, New York, while moving 
a8 a part of end constituting an interstate shipment 
of freight from New York to New Jerseoy, the 


defendants SOLGiON BROVERMAN, WALIACE CASCIO and 


BUGENE ENVTORE, also known as "Chatch", knowing the 


same to have been stolen. ‘Title 18, United states 
Code, Section 659 and Section 2). 
Now, Section 659 of the United States Code 
alleged to have been violated reads in pertinent parth: 
* Whoever ster"’s, or unlawfully takes, or carrites 
away, or by fraud or deception obtains from ony mot 
truck or any other vehicle with intent to convert to 
his own use any goods or chattels moving as or which 
ere a part of which constitute an interetate or foreiln 
shipment of freight, express. or other . property pf 
" Whoever buys or receives or has in his 
possession any such goods or chattels, knowing the 
same to have been stolen shall be in violation of 
the law. 
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Section 2 of Title 18 of the United States 
Code which Section is also cited in Count One, 
provides that: 

* Whosever connits an offense against the 
mited States cr aids, abbets or counsols, commuicn, 
induces, or procures it's comnicsion is punishable 
as a principal. 

* Whoever willfully cavsos an act to be 
done which if cirectly performed by him or another 
would be an offense wjainat the United States is 
munichable as a principal.” 

The exvsentinl elements of the crine charged 
which must be proven beyond a renecmable coubt are 
as follows: 

One that the accused had the goods or 
merchandise in his or their peuseseion: 

Two that such goods or marchandise exceeded 
in value one hundred dollars: 

Three that such possession was done knowingly 
and intentionallys 

Four that euch nerchandive had been stolen 
or unlawfully taken or carried away fron a motor 
truck while the merchandise was moving as or a part 
or constituted an interatate or foreign shipment of 


freight, express > or other property; and five that 


the accuse! knew such merchandise to have beon 
stolen. 

It f@ not necessery that the accused knew 
that the goods or merchandise had been taken fror 
a motor fruck while the gocwls or merchandise were 
noving ne part of the interstate shipecnt. It is 
necessary enly that the proof show that the accuse: 
knew that the merchandise had been scolen. 

Now, thece ia no quertion with respoct to 


- 


the secon! element of the crime that vuch goods or 


merchandise axceetad in value of cone hundred ccllarns 


And there is no question with rosanect to 
the fact that the werchandise was moving as part of 
an interstate ahipsent of tho freight at the tine 
that the marchandive was allegedly stolen. 

And, indeed, as best yu can oather from the 
cumnation from the counseltiae coes not seem to be 
eny diepute with reepect to the fact that the gooils 
were stolen from the shipment of Arline mnit Wear Co. 
So the sole cuestionwsyw are concerned with here are 
amd five, that the accused had the youwls or merchan- 
dise in his or their possessions and five that che 
accused knew such merchandise to have been stolen. 

With respect to the question of possession, 


the law recognizes two kinds of pessession. A 


AX 


perecn who knowingly has direct physical control 
over a thing at a civen time, is then in actual 
possension of /t,. 

A pernon whe, although is not in actual 
possarvion, knowing! * has both the power and intent 
at a given timo to esereise dominion or control 
over a thing, cither directly or through another 
person cr perronm is then in constructive norsessic 
of it. 

The law recognizes that posreorsion may be 

+40 or tfoint. If one yorson alone has actual 


or constrnctive romsession of a thinc, posresaion 


ie sole. if two or mora porsome shure actual or 


constructivs possession of a thing, possession is 
joint. 
Possession of property rocently stolen, 
not gatiefactorily explained, ie ordinarily a 
circumstance from which the jury may reasonably, 
but it ig not recwired to draw the inference and 
find, in light of surrounding circumstances, shown 
by tha evidence in the care, that the person in 
possession knew tie property had been stolen. 
Ordinarily, the simiw inferences may reascn- 
ably be drawn from a false explanation of possessi 


of recently stolen property. 


CCN 


The term “xecently" is a relacivo term oni 
has no fixed meaning. Whether the proporty may 
bs considered as recontly stolen deponds upon the 
nature of the property, and all the facts and 
cireunstances sham by the evidence in ths casa. 

In considering whether possensicn of 
rewently-stolen preperty has Seen setinfactorily 
explained, you are reminded that, in the exerciss 
of Constitutional rights, ths accuned need net 
take the witness stenc and testify. 

Thera may be opvortwunitios to «explain 
possession by showing other facta and circumstances, 
independent cf the testimony of a dafendant. 

You will always bear in mind thet the law 
never imposes upon a. defendant in a criminal 
ease the burden or duty of calling any witnesses 
or producing any evidence. 

It is the exciusive province of the jury 
to determine wheather the facts and circumstances 
chown by the evidence in the case Warrant any 
inference which the luw permite you to draw from 
possession of stolen property. 

If you find beyond a reasonable coubt from 


the evidence in the case that the merchandise 


dencribed in the indictment was stolen from the 


goods or chattels which constituted interstate 
commerce and that recently stolen property was in 
the possession of the accuse], you wuy, but need 
not, from these facts, draw the inference that tha 
merchandise was purchased, received, or in the 

, Gesestion Of the sccused, as the case may bo, 
with the knowledge that the werchandize was un- 
Luwfully atolen unless possession of the recently 
stolen property by the accused is explained to 
the eatiefaction of the jury or by other facte 
and evidence in tie case. 

Again, it is the exclusive province of 
the jury to determine ~hetier the Cacts and 
circumetences shown by the evidence in the case 
warrant any inference which the law permite you 


to draw from possession of recently stclen property 


(mea of the elements of the ccime charged 


in each count of the indictment is that a- de. 
fendant knew that the merchan“iae he possessed 
was unlawfully stolen. And. ~° have already 
instructed you, that nust be proven beyond a 
reasonnble doubt. 

Fnowledge is something that you cannot 
see with the eye or touch with the finger. It is 
seldom possible to prove it by direct evidence. 


The governmen. relies largely upon circumstantial 
evidence in this case to establish knowledge. 
In deciding whether the accused knew the 
merchandise was stolen, you must consider all the 
circumstances such as how the accused handled the trans- 
action, how he pr they: conducted himself or themselves. 

Do his or their actions betray guilty knowledge that/he 
or they were dealing with stolen merchandise, or are 

his or their actions those of an innocent man or 

men. 

Guilty knowledge cannot be established ty 
demonstrating mere negligence or even foolishness 
on the part of the accused. 

Knowledge that the goods may be stolen may 
be inferred from the circumstances that would con- 
vince a man of ordinary intelligence that this is 
the fact. The element of knowledge may be satis- 
fied by proof that an accused deliberatly closed 
his eyes to what otherwise would have been obvious 
to hin. 

Thus, if you find that the accused acted 
with reckless disregard of whether the merchandise 


was stolen, and with a conscious purpose to avoid 


learning the truth, the requirements of knowledge 


would be satisfied unless the accused actually 


believed they were not olen. 

In this connection you should scrutinize 
the entire conduct of the accused at or near the 
time the offenses were alleged to have been committed. 

If the evidence in this case indicates that 
a defendant had conspired with persons engaged in cr 
as I will hereinafter define for you, or aids and abects 
them in their plans end purposese, an inference 
of guilty knowledge can be drawn. 

whe law assumes every man to intend the natural 
consequences which one standing in his circumstances 
and possessing his knowledge would reasonably expect 
to result from his acts. 

Now, on . this question ¢ aiding and abetting, 
I will read to you Section 2 of Title 18 of the United 
States Code, it provides that 

“Whoever committs an offense against the 
United States, or aids, abetts, counsels, commands, 
“induces or procures its commission is punishable as 
@ principal.” 

“Whoever willfully causes an act to be done 


which if directly performed by hia or another would 


' be an offense against the United States, is punishable 


as & principal." 
The guilt of a defendant may be established 
without proof that the accused personally did every 


act constituting the offense charged. 

In other words, every person who willfully 
participates in the comission of a crime may be 
found guilty of that offense. Participation is 
willfull if done voluntarily and intentionally, 
and with the specific intent to do something the 
luw forbids, or with a s,*cific invent to fail to 
do something the law requires to be dono; that is 
to say, with bad purpose either to disobey or to 
disregard the 1». 

In e order to aid and abet another to 
commit a crime it is necessary that the accused 
willfully associated himself in some way with the 
crime venture, and willfully participated in it as 
he would in something he wishes to bring about; 
that is to say, that he willfully seek by some act 
oromission of his to nake the criminal venture 
succeed. 

An act oronission is “willfully” done, if 
done voluntarily and intentionally and with the 
specific intent to do something the law forbids, 
or with the specific intent to fail to do somethi 


the law requires to be dome; that is to say, with 


bad purpose either to dischey or to disregard the 


law. 


You of course may not find the defendants 
guilty unless you find beyond a reasonable doubt 
that every element of the offense as defined in 
these instructions was committed by same person 
or persons, znd that the defencants participated 


in its comission. 


Mere presence at the scene of the crime 


and knowledge that a crime is being committed is 
not sufficient to establish that a defendant 
aided, and abetted the crime, unless you find 
beyond a reasonable doubt that the defendant was 
a perticipant and not merely a knowing spectator. 

Guilt may not be inferred from mere 
association with a suilty party. 

Now, Count Two of the indictment which is 
the conspiracy count reads as follows: 

* Qn or about and between the 6th day of 
March 1972, and the 7th day of March 1972, both 
dates being approximate and inclusive, within 
the Eastern District of New York, the defendants 
SOLOMON BROVERMAN, WALLACE CASCIO, and EUGENE 
SANTORE, also known as Chatch", aiong with others 
known and unknown to the Grand Jury, did knowingly 
and wilfully conspire to commit an offense against 
the United States, in violation of Title 18, Unit 


QQ 


States Code, Section 659, by conspiring to knowingly 
and wilfully receive and have in their possession 
a quantity of women's knitted garments having a 
value in excess of One Hundred Dollars ($100.00), 
which garments had been stolen on or about March 3, 
1972 from a motortruck belonging to the Arline 
Knitwear Company, Brooklyn, New York, while they 
were moving as and constituting an interstate ship- 
mont of freight from New York to Hew Jersey, the 
defendants SGUOMON BROVERMAN, WALLACE CASCIO and 
EUGENE SANTORES, also known as "“Chatch" knowing them 
to have been stole. 

In furtherance of the said unlawful conspi- 
racy and for the purpose of effecting tho objectives 
thereof, the defendants SOLOMCN BROVERMAN, WALLACE 


CASCIO, and EUGENES SANTORE, also known as “Chatch", 


committed among others the following overt acts: 


One, cn or about March 6, 1972, within the 
Eastern District of New York, the defendants EUGENE 
SANTORE, WALLACE CASCIO AND SOLOMON BROVERMAN, met 
in Queens, New York. 

Two, om or about March 7, 1972, within the 
Eastern District of New York, the defendants 
SOLOMON BROVERMAN, WALLACE CASCIO and EUGENE SANTO! 
also known as “ Chatch", met in Brooklyn, New York. 


Bext, 371 of U.S. Title 18 of the United 


“ If two or more persons conspire to commit Q4' 


any offense against the United states, 
and one or more such persons do any act to effect 
the object of the conspiracy, each" 

Is guilty of an offense against the 
United States. 

The following are the essential elements 
which are required to be proven beyond a reasonable 
Goubt in order to establish the offense of con- 
spiracy charged in the indictment: 

One that there was an agreement or 
conspiracy between two or more persons to violate 
the law charged in the indictments 

Two that the conspiracy described in the 
indictment was willfully formed and existed at 
or about the time alleged; 

Three that the conspiracy was so willfully 
formed and existing for the purpose of buying goods 
and merchandise which had been stolen from aboard 
the truck and which had been moving as or which 
were a part of or consituted an interstate or 
foreign shipmant of freight, express. or other 
property and had a value in excess of one hundred 
dollars or for the purpose of receiving or having 
in the possession of one or more of the conspirators 
the said goods and merchandise, the accused knowing 


the same to have been stolen; 


Four that the accused willfully became a 
member of the conspiracy: 

Pive that one of the conspirators thereafter 
knowingay cormitted one of the overt acts charged 
in the indictment at ox about the tims and place 
alleged; 

Six that such overt act was knowingly done 
in furtherance of the chject of the conspiracy as 
charged; 

Seven that the accused was knowingly and 
willfully a member of the conspiracy with intent 
to further one of its objectives. 

If the jury should find beyond a reasonable 
doubt from the evidence in the case that cxistence 
of the conspiracy charged in the indictment has 


been proven, and that curing the existence of the 


conspiracy one of the overt acts alleged was know- 


inly done by one or more of the conspirators and 
its furtherance of some object or purpose or 
conspiracy, then proof of the conspiracy offense 
charged is complete, and it is complete as to every 
persom found by the jury to have been willfully 
members of the conspiracy at the time the overt act 
was committed. 


A conspiracy is a combination of two or more 
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persons, by concerted actions, to accomplish some 
unlawful purpose. So, a conspiracy is a kind of 9 
* partnership in criminal purposes", in which each 
member becomes the agent of every other menmber~. ‘ 
The gist of the offense is a combination or agree- 
ment to disobey, or to disregard, the law. 

Mere sim larity of conduct among the various 
persons, and the fact they may have associated with 
each other, and may have assevb ed together and 
discussed common aims and interests, does not 
necessarily establish proof of cxistence of a 
conepiracy. 

However, the evidence in the case need not 
show that the members entered into any express or 
formal agreement, or that they directly, by word 
spoken or in writing, stated between themselves 
what their object or purpose was to be, or the 
Getails thereof, or the means by which the object 
or purpose was to be accomplished. 

What the evidence in the case must show 
beyond a reasonable douct, in order to establish 
proof that a conspiracy existed, is that the members 
in some way or manner, or through some contrivance, 
positively or tacitly “ came into a mutual 


understanding to try to accomplich a common and 


unlawful plan. 

The evidence in the case need not establish 
that all persons charged to have been menbers of 
the alleged conspiracy were such. What the evidence 
in the case mst establish beyond a reasonabld doubt 
is that the alleged conspiracy was knowingly formed 
and that one or more of the means or methods 
described in the indictment were agreed upon to be 
used, in an effort to effect or accomplish some ch- 
ject or purpose of the conspiracy, as charged in 
the indictment, and that two or more persons, in- 
Cluding one or more of the accused were knowingly 
members of the conspiracy as charged in the indict- 
ment. 


In your consideration of the evidence in 


the case as to the offense of conspiracy charge, 


you should first determine whether or not the .un- 
spiracy existed, as alleged in the indictment. 1f 
you conclude that the conspiracy did exist, you 
should next determine whether or ‘not each of the 
accused willfully became a member of the conspiracy. 
If it appears beyond a reasonabld doubt from 
the evidence in the case that the conspiracy alleged 
in the indictment was willfully formed, and that a 


defendant lawfully became a me "ber of the conspiracy 
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either at the inception or afterwards, and that 
thereafter one or more of the conspirators com 
mitted one or more overt acts in furtherance of s 
object or purpose of the conspiracy, then there 
may be a conviction even though the conspirators 
may have not succeeded in accomplishing their 
common object or purpose and in fact may have 
failed so do. «. 

The extent of amy defendant's participation, 
moreover, is not determinative of his guilt or 
innocence. A defendant may be convicted as a 
conspirator even though he may have played only a 
minor part in the conspiracy. 

An “overt at" is an act knowingly 


committed by one of the conspirators, in an effort 


to effect or acco »rlish some object or purpose of 


the conspiracy. The overt act need not be «7 iminal 
ir nature, if considered separately and apart from 
the conspiracy. It may be as innocent as the act 
of a man walking across the street, or driving an 
automobile, or using a telephone. It must, however 
be an act which follows and tends towards accom 
plishment of the plan or scheme, it mist be know-~- 
inly done in furtherance of some object or purpose 


of the conspiracy charged in the indictment. It is 


not necessary that all of the overt acts charged 
in the indictment were performed. One overt act 
is sufficient. 

One may become a member of a conspiracy 
without full knowledge of all the details of the 
conspiracy. On the other hand, a person who has 
knowledge of a conspiracy, but happens to act in 
a way which furthers some ocbiect or purpose of the 
conspiracy, does not thereby become a conspirator 

Before the jury may find a4 defendant or 
any other person have become a member of the con- 
spiracy, the svidence in the case mst show beyond 
a reasonable doubt that the conspiracy was knowing] 
formed, and that the defendant or other persons 
who are claimed to have been rembers, willfully 


participated in the unlawful plan, with the intent 


to adve ce or further some object or purpose of the 


conspiracy. 

To act or participate willfully means to 
act or participate voluntarily or intentionally and 
with specific intent to do something the law forbids|.. 
that is to say, to act or participate with bad 
purpose either to di sabey or to disregard the law. 
So, if a defendant or any other person, with under- 


standing of the unlawful character of the plan, know 


ingly encourages, advises or assists, all for the 
purpose of furthering the undertaking or scheme, 
he thereby becomes a willfull participant — a 
conspiratcr. 

One who willfully joins in an existing 
conspiracy is charged with the same responsibility 


as if he had been one of the originators, or insti- 


In determing whether a conspiracy existed, 
the jury should consider the actions and the 
Geclarations pf all the alleged part‘cipants. 
However, in determing whether a particular de fen- 
dant was a member of a conspiracy, if any, the 
jury should consider only his acts and statements. 
He cannot be bound by the acts or declarations of 
other participants until it is established that a 
conspiracy existed, and that he was on? of its 
members. 

Whenever it appears beyond a reasonable 
doubt from the evidence in the case that a con- 
epiracy existed, and that a defondant was one of 
the members, then the atntements thereafter know. 
inly made and the act® knowingly done, by any 
person likewise found to be a member, may be con- 


sidered by the jury as evidence in the case as to 


gators, of the conspiracy. 
~ 
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the defendant found to have been a meter, even 
though the statements and acts made may have 
cccurred ir the absence and without the knowledge 
of the defendant, provided such statements and 
acts wore knowingly made and Gone during the 
continuancy of such conspiracy, and in furtherance 


of such chject or purpose of the conspiracy. 


Otherwise, any admission or incriminatory 


etatement made or act done: outside the court, by 


one person, may not be considered as evidence 
against any person who was not present and did not 
hear the statement made or see the act done. 
Therefore, statements of any conspirators which 
are not furtherance of th. conspiracy or made be- 
fore its existence or after its termination may be 
considered as evidence only against the persons 
making them. 
The indictment charges A vsonspirecy 

- among the defendants Solomon Broverman, Wallace 
Cascio and Eugene Santore, as well as a man who 
is not a defendant before you, Lawrence Cacsar, 
@ll of whom are named in che indictment as co- 
conspirators. A person cannot conspire with him 
self snd therefore you cannot find any of the 


defendants guilty unless you find beyond a reason 
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doubt that he participated in the conspiracy 

as charged with at least one other person. With 
this qualification you may find all of the de. 
fendants guilty or some of the defendants guilty, 
and some not guilty or all not guilty, all in 
accordance with these instructions and the facts 
that you find. 

Now, I have use! the words “knowingly and 
willfully" up to now during the course of the 
charge. 

An act is done “knowingly” if done volun- 
tarily and intentionally, and not because of 
mistake or accident or other innocent reason. 

The purpose of addiny the word " knowingly“ 
was to insure that no one would be convicted for 
an act done because of a mistake, or accident, or 
other innocent reason. 

An act is done "willfully" if done volun~ 
tarily and intentionally, and with the specific 
intent to do somethin; chat the law forbids that 
is to say, with bad purpose either to disobey or 


Glaregard tae law. 


Knowledge and intent ordinarily may not 


be proved directly, because there is no way of 
fathoming or ecrutinizing the operation of the 
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human mind. But you may infer a. defendant's 
knowledge and intent from the surrounding circum 
stances. You may consider any statement made and 
done or omitted by a defendant , and all of the 
facts and circumstances in evidence which indicates 
hie scate of mind. It is ordinarily reasoneble to 
infer that a person intends the natural and preobabl 
consequences of acts knowingiy don. and knowingly 
omitted. 

Now, es I have said to you several times 
during the course of the trial, statements and 
arguments of counsel are not evidence in the case, 
unless made as an admigesion or stipulstion of fact. 
When the attorneys on both sides stipulate or 
agre3 as to the ‘atria eee. yov must, unless 
otherwise instructed, accept the stipulation as 
evidence, and regard that fact as proved. 

The court may take judicial notice of 
certain facts or events. When the court declares 
it will take judicial notice of some fact or event, 
you may accept the court's declaration » as evidenc 
and regard as proved the fact or event which has 
been judicially noticed, but you are not required 
to do so since you are the sole judges of facts. 


Unless you are otherwise iastructed. the 
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evidence in the case always consists of the sworn 
testimony of the witnesses, regardless of who may 
have called them; and all exhibits received in 
evidence, regardless of who may hwe produced them 
and ail facts which may have been admitted or 
stipulated; and ali facts and events which may have 
been judicially noticed; and all applicable pre- 
sumptions stated in these inatructions. 

Any evidence as to which an objection was 
sustained by the court, and any evidence ordered 
stricken by the court,must be entirely disregarded. 

Evidence does include, however, what is 
brought out from the witnesses on cross examination 
&s well as what is testified to on direct oxamina- 


tion. 


Unless you are otherwise instructed, any- 


thing you may have heard or seen outside of the 
courtroom is not evidence and must be entirely 
disregarded. 

You are to consider only the evidence in 
the case and your verdict is to be based on the 
evidence only. But in your consideration of the 
evidence, you are not limited to the bald state-~ 
ments of the witnesses. In other words, you are 


not limited solely to what you see or hear as the 
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witness testifies. You are permitted tc iraw, 
from the facts which you find heave been proved, 
such reasonable inferences as you feel are justified 
in the light of experience. 

Inferences are deductions or conclusions 
which reason or comapn sense lead the jury to 
draw from facts which have been established by the 
evidence in the case. 

I think I have told you several times during 
the trial, and x will tell you now again, if a 
lawyer asks a witness a question which contains an 
assertion of fact, you may not consider the asser- 
tion as evidence of that fact. The lawyers’ statc- 
ments wre not evidence. 

Evidence relating to any statement, or act 
or omission, claimed to have been made or done by 
a defendant outside of court, and after a crime 
has been committed, should always be considered with 
caution and weighed with great care; and all such 


evidence should be disregarded entirely unless the 


evidence in the case convinces the jury beyond a 


reasonable doubt that the statement or act or 
commission was knowingly made or done. 

A statement ar act or omission is "knowingly 
made or dons, if done voluntarily and intentionally, 
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and not because of mistake or accident or other 
innocent reason. 

In determining whether any statement or 
act or onmission claimed to have been made by a 
defendant outside of court, and after a crime has 
been committed, was knowingly made or done, the 
jury should consider the age, sex, training, edu- 
cation, occupation and physical and mental conditio 
of the defendant, and his troatment while in 
custody or under interrogation, as shown by the 
evidence in the case; and also all other circumstan 
ces in evidence surrounding: the making of the stat 
ment or act or ommission, including whether before 
the statement or act or ommission was made or done, 
the defendant knew or had been told and understood 
that he was not obligated or required to make or do 
the statement or act or omission claimed to have 
been made or done by him; and that such statement 
or act or ommission which he might make or do could 
be used against him in court, that he is entitled 


to the assistance of counsel before making any 


etatemant, either oral or in writing, or before 


doing any act or ommission; and that he was without 
money or means to retain councel of his om choice, 


an e<ctorney would be appointed to advise to repre- 
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sent him free of cost or obligation. 


' 3 If the evidence in the case does not convince 
? beyond a reasonable doubt that an admission was 
‘ made voluntarily and intentionally you shall dis- 
. regard it entirely. 
$ On the other hand, if the evidence in the 
? case does show beyond a reasonubld doubt that an 
’ admission was in fact voluntarily and intentionally 
made by a defendant you may consider it as evidence 
” in the case agii-st the defendant who voluntarily 
" and intentionally made the admission. 
12 Admissions of the defendant, if you find 
3 any have been made, are amongst the most effectual 
“ proofs in the law, and constitute the str-igest 
15 evidence against the party making it than can be 

Na given of the fact stateac in the admissions. 

v Accordingly you are entitled to give great weight 
" to any defendant's admission in the case as against 
" any Gefendant who made them. y 
20 You, as jurors, are the sole judges of the 
21 credibility of the witnesses and the weight their 
2 teetinony deserves. 
2 You should carefully scrutinize all of the 

; ” testimony given, the circumstances under which each 
25 


witness has testified, and every matter in evidence 
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which tends to show whether a witness is worthy of 
belief. Consider each witness' intelligence, motive 
and state of mind, and demeanor and manner while on 
the stand. Consider the witness’ ability to observe 
the matter as to which he has testified and whether 
he impressrs you as having an accurate recollection 
of these matters. Consider also any relation cach 
witness may bear to either side of the case; the 
manner in which each witness might be affected by 
the verdict; and the extent to which, if at all, 
each witness is either supported or contradicted 
by other evidence in the case. 

Inconsistencies or discrepancies in the 
testimony of a witness, or batween the testimony of 
different witnesses, may or may not cause the jury 


to discredit such testimony. Two or more persons 


witnessing an incident or a transaction may see or 


hear it differently; and innocent misrecollection, 
like failure of recollection is not an uncommon 
eccurence. In weighing the effect of a discrepancy, 
always consider whether it pertains to a matter of 
importance or an unimportant detail, and whether 
the discrepancy results from innocent crror or 
intentional falsehood. 


After making your own judgement, you will 
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give the testimony of each witness such credibility 
if any, as you may think it deserves. 


An accomplice is one who 


unites with another person in the commission of 


a crime, voluntarily and with common intent. 

an accomplice does not becone incompetent as a 
witness because of participation in the crime charged. 
On the contrary, the testimony of an accomplice 
alone, if believed by the jury, may be of sufficien 
to sustain a verdict of guilty even though not 
corroborated or supported by other evidence. 

Nowever, the jury should kvep in mind that such 
testimony is always to oe received with great 

caution and weighed with great care. 

You should never convict a defendant upon 
the unsupported testimony of an alleged accomplice, 
unless you believe that unsupported testimony 
beyond a reasonable doubt. 

The law does not prohibit the use of an 
accomplice, but whether you approve of their use 
is not to enter into your consideration of this 
case. In~ certain types of crime the government, 
©” necessity, is frequently compelled to rely upon 
the testimony of accomplices, persons with criminal 


records, or informers, Otherwise, it would be 
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difficult to detect or prosecute some wrongdoers, 
and thie is particularly true in conspiracy cases. 
Often it has no choice in the matter. It must take 
the witnesses to the transaction as they are. 

It is the universal rule in the Pederal 
Courts that defendants may be convicted on testimon 
of an accomplice standing alone if you belicve 
such testimony beyond a reasonable doubt. This 
would still be so even though the accomplice was 
a confirmed criminal. 

There are several other persons whose nares 
you have heard during the course of this trial 
and one or more of the attorneys have 1 ferred to 
their absence from this trial. Neither of the 
defendants, nor the government may benefit from the 
absence of such witnesses or =. ;+-possible 


witnesses because each side has an equal oppor- 


tunity, or lack of opportunity to have them testify 


If either side hed wanted any of them here, so 
far as the record shows, they had equal opportunity 
to get them and absence should not aff ~¢c your 
judgement in passing on this case or ir tetermining 
the guilt or innocence of the defendants. 

Bear in mind, of course, that the law 


never imposes upon the defendant in a crimiral cas 
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the burden of producing or calling any witnesses 
or producing any evidence. 

The testimony of a witness may be dis- 
eredited or irreached by showing that he vreviour):- 
made statencnts which are inconsistent with his 
present testimony. The earlier contradictory 
etaterents ere adnisssble only to inreach the 
erecdibility of the witness, and not to establish 
the truth of the rtaterents. It is the province 
of the jury to cetcrmine the credibility, if any, 
to be given the testimony of a witness who has 
bean impeached. 

If a witness ie ehown knowingly to have 
testificd fals ly concerning any niterial ratter, 
you have a ric':t to distrust such witness' tes- 
tirony in ether sarticvlars, ead you x-y reject 
ell of the tontimony of that witness or give it 
such credibility es you may think it deserves. 

A dofcndant who wishes to testify, however, 
is a competent witness; and the defcndant's tes- 
timony is to be judged in the same way as that of 
any other witness. 


The law permite a defendant, at his own 


request to testify on his a 1 behalf. The testimon 


ef an iniivicual defendant is before you. You 


munt determine how fur-it is credible. The decp 
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personal interest which every defendant has in 

the result of his case should be considered in 

determining the credibility of his testimony. 

You ere instructed that interest ercates a motive 
folne testirenys that the erenter tho interest 
stronger is the temptation, and that the 

interest of a8 d‘efondant is of a character poss- 

essed by no other witnoss and is, therefore, a 

watter which moy seriously affect tie crete 

should be given to his testimony. 

The law do s not compel a defendant in a 
criminal costa to trie the witness stend and 
testify, and no presuption of quilt ray be raigecd, 
and no inference of any kind may h> Crawn, from 
the failure of a tefenZent to ti-stify. 

As stated before, the law never imposes 
upon a defendrnt in a criminal cure the burden or 
Guty of calling any witnesses or producing any 
evidenec. 


It is tho duty of the attorney on each 


side of the case to object when the other side 


offers testimony or other evidence which the 
attorney belicves is not properly admissable. 
You should not show prejuidice against an attorney 


or hie client because the attorney has made 


objections. 

Upon allowing testimony or other evidence 
to be introJuced over the objection of an attorney, 
tuo court c:- not, unless expressly stated, 
indicate any opinion uy to the weight or effect of 
such evidence. As stated before, the jvrors are 
the sole jucses of the credibility of all witnossec, 
and the weight and effect of all evidence. 

Whea the court has sustained an objection 
to a question addrassed to the witness the jury 
must disregard the question entirely, and may 
Grav no inference fron the wording of it, or 
speculate as to what the witness would have said 
if he had beca permitted to answer any question. 

The fret thet the court has asked on or 


more questions of a witness for clerificaticn or 


admissibility of evidence purpose is not to be 


taken by you in eny way ar indicating that the 
court has any opinion as to the quilt or innocence 
of the defendants in this cane, and yo are to 
craw ro euch inferencen therefrom. That deter~ 
mination is up to you and you alone base’ on all 
of the facts in the care and the applicable law 

in these instructions. 


You ara here to determine the guilt or 
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innocence of the accused fron the evidence in the 


~ 


care. You are not cailed upon to return a verdict 


Gar. 
; as to the guilt or innocence of any other person or 


‘ persons. So, if the evidence in the case convinces 
5 you beyond a reasonable doubt of the quilt of the 

6 accused, you should so find even though you 

J may believe one or more other persons are guilty. 

. But if any reasonable doubt remains in your minds 

. after impartial consideration of all the evidence 

ad in this case, it is your duty to find the accused 

uN not guilty. 

12 The verdict must represent the considered 

3 judgement of each jurer. In order to return a 

“ verdict, it is necessary that each juror agree P 
1S thereto. Your verdict must be unanimous. 

6 It is your duty as jurors, to consult with 

ad one another, and to deliberate with a view to 

” reaching an agreement, if you can do so without 

9 - violence to individual judgment. Each of you 

2 must decide the case for himself but do so only 

de after an impartial consideration of all the evidence 

2 in the case with your fellow jurors. In “he course ‘ 

a of your dsiiberations, do not hesitate to reexamine 
24 


your own views, and change your opinion, if con- 
25 


virced it is ecrronceus. But do not surrender your 
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honest conviction as to the weight or effect of 
evidence, solely because of the opinion of your 
fellow jurors, or for the mere purpose of returning 
a verdict. 

ROG .Uor ak all times, you are not partisins. 
You are judges ~. judges of the facts. Your sole 
interest is to seek the truth from the evidence in 
the case. 

Ther. is nothing peculiarly different in 
the way a jury should cons.der the evidence in a 
criminal ca.e, fron that in which all reasonable 
persons treat any question Zepend‘ng upon evidence 
presented to then. You are expected to use your 
good sense: consider the evidence in the case for 
Oniy those purposes for which it has been admitted 
and give it a reasonuble and fair consideration, 
in light of your comuon knowledge of the natural 
tendencies and inclinations of human beings. 

If the ucecus-:d be guilty beyond a reasonable 
doubt say so. If not so proved guilty, say so. 
You nuct revder a verdict with re-.pect to each of 
the three individual defendants esto each of the two 
Counts of the indictment that 1 have described to 
you. 


If any reference of the court or by counsel 
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to matters of evidence does not coincide with 
your own recollection, it us your recollection 
which should control during your deliberat ic 

“She pundshncat provided by law for che 
offenses charged in the indictment is a matter 
exclusively within the province of the court, and 
should nevor be considered by jury in any way, in 
arriving at an impartial verdict as to the ouilt 
or innocence of the accused. 

inow, upon retiring to the jury room, juruc 


number one, the young lady sitting closest to the 


court in tlhe print dress will act as your forelady 


unlass Ghe choos.S7ot to do s0, in any event 
you will elec* 9» forenan or a forelécy amongst 
your nuewer 2 precice over your delsberations, end | 
will be your spoxosman here in court. 

If it becomes necessary during your 
deliberations to conmmnicate with .*:) court, you 
may send a note by the marshall, signed by your 
forelady, or one or more mernbers of the jury. Mo 
member of the jury shall ever attempt to communicat 
with the court by ony means other than a signed 
writing, and the court will never communicate with 
any member of the jury on any subject touching the 


merits of “he case otherwise than in writing, or 


orally here in open court. . 

You will note from the oath about to be 
taken by the bailiffs that they too, as well as 
ail ochor perrons, sre forbidden to — smmnicata 
in any woy or wanncr with any member of the jury 
on any subject touching the merits of the case. 

New, boar in mind that you are never to 
reveal to rny persen -<— not even to the court -~ 
how the jury stands, numericaily or otherwise on 
the quostin.. -£ the quilt or innocence of the 
accused, until after you have reached a unanimous 
verdict. 

If, as ond when you have rouched a unanimous 
verdict you will write me a note suyiry e< con't 
write in the nelu what the verdict ig. Just state 
that you have rev:hed a verdict. And when called 
in open court at that sneen you will state what the 
verdict in. 

You are not to write me a note stating how 
you stond nvmerienlly or otherwieo.Ifyq so state 

that in a note or here in open court before you have 
reached a uncnimous verdict it may be necessary 


to declare a mistrial and go through the exsense 


of another trinl. Don't do that. Cne jury did 


that. Put don't you do it. 


Take a five minutes recess, all of you 
including the alternates will go into the next 
room and wait until I have discussed certain legal 
meitecer with cormunsel, at the conclusion of viieh 
Iwill ask you to return and the altcrnates will 
be dismissed, and then you may begin your deliber- 
ation and not until then. Do not discuss the cass 
until then. 

(AShereupoa, the jury left the coxrtrce-). 

MR. LEVINeEPSTCIN: The charge is satis- 
factory to the government, Your Fonor. 

ToS COUNT: fr. La-barde. 

tiR. LCMGARDO: Your Honor, tne defendants 
object to Your Eonor's charge substantially with 


the words that the defencants have equal power of 


subponea and may suvponea witnesses. I say that 


because the witness to which I referred has not 
been called by the goverment, or by the people, 
was a government witness-- actually a government 
agent. And I think perhaps I am aware what Your 
Honor says subsequently, namely that the burden 
of proof is on the prosecution at all times. But 
I think the earlier charge , 

might cause confusion in the jurors’ minds. 


Tio COUNT: Any reason why you couldn't 
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have subponead the witness? 

MR. LOVIW-ZPSTEIN: I don't think counsel's 
statement is a veh statenent. because the defense 
could have subponead the witness and all the other 
Witnesics aro in jail. 

MR. L&OARTO: Well, I wasn’t concerned with 
that aspect, the cones in jail. I made no issue of 
that. 


TD. COURT: You did not, but iir. Pasgalacyua 


MN. ILCAARDO: But I take exception as it 
applies to my client. That is the only exception 
that I would have. I would ask Your <cnor in 
conjunction with that excention that Your Honor 
charge the jury along the lines that I hae indi- 
cated in my exception. 

TH COURT: 2:06 

Et. LCiIMARDO: I respectfully take excoption, 
Your ionor. 

THE COURT: Mr. Murphy? 

ER. MUR: FPiret of all, I hxve good 
news. I have no objection to the failure of the 
witnesses to take the stand as charged by the court 
as presented in the context of the charge. I 


thought it *us fair. I do object as to the 


testimony of the charge didn't charge as to the 
interest of an accomplice. you didn't put in the 
charge the interest on the part of the defendant 
not to tate the std. 

T.-, CCuRT: I don't think the interest of 
an accomplice need to have beon expressly charged. 
I did put in the general charce, but I didn't 
include the general interest charge. I did it with 
respect to the gencral charge in considering each 
witness* outcore of the case. 

MR. MURPHY: Well, I make the objection as 
to the failure to rmal:o that renork with respect 
to my client. 

Tict COUNT: With respect to the accomplice, 
I don't intrcd to ecplify that. 


MR. HURRY: You also stated t .t reasonabla 


doubt might rise from the lack of evidence as well 


as prosented evicence. 

Tis COURT: Well, I think that is implicit. 
I talked about the lack of evidence at one point, 
I think it was in connection with one of the re-~ 
quests that the government asked to find him guilty 
on the evidence, or the lack of evidence. 1 think 
I covered that. 


HMR. PASSALACCUNs §6I have no exception to the 


court's charge. 
THZ COURT: Have you finished, Mr. Murphy? 


MR.. MURPHY: Yes, I have finished, Your 


wo Ccvults And you have «-- 

PR. FASSALACQU\: I have no exceptions. 

THE COURT: Well, I am going to tell them 
that you are going to lunch between now and 2:15 
and to hold their questions until after that. 

Iring in the jury. 

(Whereupon the jury was brought back into 
the courtroom). 

Tits COUNT: Alternate jurors, your time 
has come, and as I say I don't know whether you 
have ordered lunch or not, but if you did order 
you may go through that door closest to me here 
(indicating), and walk across the hall and wait 
until lunch, and then you may go domstaire and 
check cut for your jury services for today. Make 
sure that they have you recorded for yesterday. I 
am cure they have, but make sure. I think your 
term is finianed and you go with the thanks of the 


court. <i thank you for patience in listening to 


the case, but on the other hand, you don’t have 


the problem of wrestling with a verdict and how 


long it will take. If any of you have anything in 
the jury room would you go and get it out. 

Marshalls, would you step forward, please. 

(Whereupon the marshalls are duly sworn in 
by the Clerk). 

THE COURT: Now, ladies and gentlemen, I 
am going to let the attorneys go to lunch between 
now and roughly 2:15. So if you start conjuring 
up any questions I want to ask you to hold them 
until that ti:s2, then you may send me a note at 


2:15. Of course, you may begin your deliberations 


as socn as you have retired, and you may continue 


to deliberate while you are eating lunch, but that 
is up to you. ‘fo, from this point cn, you ere on 
your own. You may discuss the case. 

(Whereupon the jury left the jury room). 

THE COURT: Gentlemen, if anyone or more 
exhibits are asked for, you would normally want to 
be present when they are asked for, but if you want 
to waive that right, in other words, if they ask 
for A, B, or C, or any statement or statements I 
would normally require that you be present when they 
make that request before giving it. If you want 
to waive that right, it is up to you, and you will 


let me know. 


MR. LOMBARDO: I will leave it up to Your 


MR. PASSALACQUA: I will leave it up to 


Your Honor. 


Iwill leave it up to Y,ur 


THD COURT: Of course, any question for 
anything specific, if there is anything anbigious 
ebout the request, do you want to lesve it to ry 
diseretion? 

WR. MURFUY: Definitely. 

Tl CCURT: Mr. Levin-Cpstein, do you want 
to leave it to ry discretica their request for any 
exhibits? 

MR. LOVINeEPSTSIU: Requests for physical 
exhibits, yes, of course. 

THS COJNT: All right. 


Time Noted: 1:30 P.M. 


(Time noted: 2:50 p.m.) 

THE COURT: Well gentlemen, they would like the 
definition of knowledge as pertaining to this case and 
then, would like to have the signed statement of 
Mr. Broverman and the two consent slips to the search, 
according to this note. 

I assume they want the various instructions on 
the question of knowledge. 

There are several portions that pertain to 
knowledge beginning with the possession of recently 
stolen property portion and then I gave them several 
other portions that pertain to knowledge and as I 
recall I ; ad the Government's request No.18 and . 
then gave them two general d initions of knowledge, | 


knowing and willful and knowledg> and intent. 


MR. MURPHY: Your Honor, if you are going to 


have the recent possession of stolen property I would 


ask that the mere presence charge submitted by the 
" @afenes also bears on knowledge. 
THE COURT: I will give that. 
MR. LEVIN-EPSTEIN: Here are Gove.nment Exhibit 
3, 7 and 14, all in evidence; Government Exhibit 3 
being the consent to search form executed and signed o 


June 28, 1974; Government Exhibit 7 being the consent 


— 
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to search, July 19, 1974 by Mr. Broverman and of cours@¢, 


Government Exhibit 14 which is the signed statement. 
Shall I give this to the deputy clerk or marshal? 

THE COURT: Give it to Mr. Dunseith. 

THE CLERK: Court Exhibit 1, one jurors’ note. 

(So marked.) 

(Jury entered jury box.) 

THE COURT: Now, I have your request, ladies 
and gentlemen, and I think I have isolated the portion 
of the charge pertaining to knowledge and I will 
re-read them to you. 


If after hearing them you feel there is some- 


ws 


thing else you wish to have re-read to you on this 
question, of course I will.be glad to do so. 
I have also separated the exhibits which we 
will send with you when you retire again. 
Now, right after defining possession I started 
on the question of knowledge as follows: 
Possession of property recently stolen, if not 
” satisfactorily explained, is ordinarily a circumstance 
from which the jury may reasonably, but it is not 
required to draw and find, in the light of surrounding 
circumstances, shown by the evidence in the case, that 


the person in possession knew the property had been 


stolen. 


\O3\ 

Ordinarily, the same inferences may reasonably 
be arawn from a false explanation of possession of 
recently stolen property. 

The term “recently” is a relative term, and has 
no fixed meaning. Whether the property may~be 
considerei as recently stolen depends upon the nature 
of the property, and all the facts and circumstances 
shown by the evidence in the case. 

In considering whether possession of recently 
stolen property has been satisfactorily explained, you 
are reminded that, in the exercise of Constitutional 
rights, the accused need not take the witness stand an 
testify. 

There may be opportunities to explain 
possession by showing other facts and circumstances, 
independent of the testimony of the defendant. 


You will always bear in mind that the law never 


imposes upon a dc fendant in a crimigal case the burden 


or d ty of calling any witnesses or producing any 
evidence. 

It is the exclusive province of the jury to 
determine whether the facts and circumstances shown by 
the evidence in the case warrant any inference which 
the law permits you to draw from possession of stolen 


property. 


\O3 


If you find beyond a reasonable doubt from the 
evidence in the case that the merchandise described in 
the indictment was stolen from goods or chattels which 
constituted interstate commerce and that recently 
stolen property was in the possession of the accused, 
you may, but need not, from these facts, draw the 
inference that the merchandise was purchased, received 
or in the possession of the accused, as the case may 
with the knowledge that the merchandise was unlawfully 
stolen unless possession of the recently stolen 


property by the accused is explained to the 


satisfaction of the jury by other facts and evidence af 


the case. 

Again, it is the exclusive province of the jury 
to determine whether the facts and circumstances 
shown by the evidence in the case warrant any inferen 
which the law rermits you to draw from possession of 
recently stolen property. 

One of the elom-ts of the crime charged i: eac 
count of the indictment is that the defendant knew tha 
the merchandise he possessed was unlawfully stolen. 

I have already instructed you, that must be proven 
beyond a reasonable doubt. 

Knowledge is something that you cannot see with 


the eye or to.ch with the finger. It is seldom 


possible to prove it by direct ev’dence. The 
Government relies largely upon circumstantial evidence 
in this case to establish knowledge. 

In deciding whether the accused knew the 


merchandise was stolen, you should consider all the 


circumstances such as how the accused handled the 


transaction, how he or they conducted himself or 
themselves. Do his or their actions betray guilty 
knowledge that he or they were dealing with stolen 
merchandise, or are his or their actions those of an 
innocent man or men. 

Guilty knowledge cannot be established by 
demonstrating merely negligence or even foolishness on 
the part of the accused. 

Knowledge that the goods may i= stolen may be 
inferred from the circumstances that would confince 
a man of ordinary intelligence that this is the fact. 
The element of knowledge may be satisfied by proof tha 
an accused deliberately closed his eyer to what 
otherwise would have been obvious to him. 

Thus, if you find that the accused acted «ith 
reckless divregard of whether the merchandise was 
stolen, and with a conscious purpose to avoid learning 
the truth, the requirements of knowledge would be 


satisf ud unless the accus ad actually believed they 


\OBy 


were not stolen. 

In this connection you should scrutinize the 
entire conduct of the accused at or near the time the 
offenses were alleged to have been committed. 

If the evidence in this case indicates that a 
defendant has conspired with persons engaged in crime 
or aids and abets them in their plans and purposes, 
an inference of quilty knowledge can be drawn. 

The law assumes every man to intend the natural 
conr=quences which one standing in his circumstances 
and possessing his knowledge would reasonably expect 
to result from his acts. 

Now, bear in mind, in connection with this 
Gneral subject -- I also instructed you more 
specit¢ically in the aiding and abetting definition in 
connection with that -- brt in connection with this 
general subject, bear in mind that mere presence at 
the scene of a crime and knowledge the crime is being 
committed is not sufficient to establish that the 
defendant aided and abetted the crime unless you find 
beyoné a reastnadie cout thet the defendant was a 
-@: ¢ieipant ané aot a spectator. 

Guilt may not be inferred from mre association 
with a guilty party. 


Generally, on the question of knowledge, I also 


